disenfranchise nonincarcerated offenders, including those on probation and parole; 5 and fourteen states disenfranchise ex-offenders for life. 16 As a (West 1991) (disenfranchisement only for election offenses); VT. STAT. ANN. tit. 28, § 807 (1986) (voting allowed by absentee ballot during incarceration). Responding to a 1989 survey on inmate voting policy in the 50 states, a Maine official said, "Inmates are allowed and encouraged to vote. The prisons in Maine support inmate voting rights." Survey, CORRECTIONS COMPENDIUM, Apr. 1989, at 10. In fact, Maine allows inmates to vote by absentee ballot and permits election officials to visit the prisons to facilitate inmate voting. Id. By way of comparison, the former West Germany allowed most common criminals to vote by absentee ballot, and all prisoners in Sweden are permitted to vote. JAMES B. JACOBS, NEW PERSPECTIVES ON PRISONS AND IMPRISONMENT 28 (1983) . In October 1992, the U.S. Department of Justice conducted a survey of civil disabilities of convicted felons and reported that "in a number of jurisdictions there was no general agreement as to how the law should be interpreted and applied, and that the law in any event was continually being amended and/or reinterpreted." OFFICE OF THE PARDON ATTORNEY, CIVIL DISABILITIES OF CONVICTED FELONS: A STATE- BY-STATE SURVEY, at "Disclaimer" (1992) [hereinafter CIVIL DISABILmEs] . Similarly, the information on different states' criminal disenfranchisement policies provided throughout this Note reflects current law as indicated by state constitutions, and state codes or statutes; actual state practices may vary from the written law.
15. "Nonincarcerated offenders" refers to convicted criminals under the supervision of a state or federal correctional system who are not incarcerated, including those who are on probation and parole, as well as those who receive suspended sentences. Because plea bargaining and prison overcrowding are so common, nonincarcerated offenders constitute about three-quarters of all those under correctional supervision. Louis W. JANKOWSKI, CORRECTIONAL POPULATIONS IN THE UNITED STATES, 1990 , at 5 (Bureau of Justice Statistics, U.S. Department of Justice 1992) (62% on probation; 12% on parole). Twentyone states disenfranchise nonincarcerated offenders who are felons or who have committed infamous crimes or other enumerated offenses. Most of these states automatically restore the right to vote to offenders who have fully completed their sentences. Including the 14 states that disenfranchise all offenders not pardoned, see infra note 16, there are 35 states that disenfranchise nonincarcerated offenders. The following state laws disenfranchise incarcerated and nonincarcerated offenders, but not ex-offenders: ALASKA STAT. § 15.05. 030 (1988) 16. "Ex-offenders" refers to convicted criminals who have been fully released from the supervision of a state or federal correctional system. In 14 states, felons or offenders who commit infamous crimes or other enumerated offenses are disenfranchised for life unless the state pardons them or otherwise restores their voting rights. The following state laws disenfranchise ex-offenders, as well as incarcerated and nonincarcerated offenders: ALA. CONST. art. VIII, § 182 (but see infra notes 54-59, striking down the provision in section 182 disenfranchising offenders convicted of crimes of"moral turpitude"); ARIZ. CONST. art. VII, § 2; ARIZ. REV. STAT. ANN., § § 13-912, 16-101(5) (1992) (right to vote automatically restored for first-time offenders after completion of sentence); FLA. CONST. art. VI, § 4; FLA. STAT. ANN. ch. 944.292 (Harrison 1991) ; IOwA CONST. art. II, § 5 (infamous crime); KY. CONST. § 145 (felony, high misdemeanor, treason, bribery in an election); MD. CONST. art. I, § 2 (larceny or other infamous crime); MD. ANN. CODE art 33, § § 3-4 (1990) (right to vote automatically restored for first-time offenders following completion of sentence); MISS. CONST. ANN. art. 12, § 241 (enumerated offenses); NEV. CONST. result, the right to vote is denied to millions of American citizens,"' a disproportionate share of whom are nonwhite. ' Like other voting barriers, laws disqualifying criminals from voting existed in the South before the constitutional conventions at the turn of the century, and before blacks had won the right to vote. But between 1890 and 1910, many Southern states tailored their criminal disenfranchisement laws, along with other preexisting voting qualifications, to increase the effect of these laws on black citizens. For example, Mississippi's 1890 constitutional convention, which became a model for other states,' 9 replaced an 1869 constitutional provision disenfranchising citizens convicted of "any crime" with a narrower section disenfranchising only those convicted of certain crimes, which blacks were supposedly more likely than whites to commit.' 0 The racially art. II, § 1; N.M. CONST. art. VII, § 1; TENN. CONST. art. I, § 5 (infamous crime); TENN. CODE ANN. § 2-19-143 (1985) ; TENN. CODE ANN. § 40-20-112 (1990) ; UTAH CONST. art. IV, § 6 (treason and election offenses); VA. CONST. art. II, § I; VA. CODE ANN. § 24.1-42 (Michie 1985) ; WASH. CONST. art. VI, § § 1, 3 (infamous crime); WYO. STAT. § 6-10-106 (1988) .
17. This Note estimates that at least four million Americans are denied the right to vote because of their status as criminal offenders or ex-offenders. This estimate is based on the following calculations: In 1991, the most recent year for which the following information is available, federal and state prisons held 824,133 prisoners. TRACY J. SNELL, CORRECTIONAL POPULATIONS IN THE UNITED STATES, 1991, at 52 (Bureau of Justice Statistics, U.S. Department of Justice 1993). Excluding prisoners in Maine, Massachusetts, and Vermont-who retain the right to vote, see supra note 14-812,281 offenders were, in 1991, incarcerated in states that disenfranchise incarcerated offenders. In 1990, the most recent year for which the following information is available, 2,522,125 offenders were on probation and 456,803 offenders were on parole; 1,627,118 of the probationers and 298,445 of the parolees were under the jurisdiction of states that disenfranchise nonincarcerated offenders. See JANKOWSKI, supra note 15, at 25, 117; and see generally supra note 15 for a list of states that disenfranchise nonincarcerated offenders. Therefore, an estimated 1,925,563 noninearcerated offenders on probation and parole are denied the right to vote (not including other nonincarcerated offenders, such as those serving suspended sentences). While it is impossible to tabulate precisely the number of ex-offenders in the United States, let alone the number who are disenfranchised, very rough estimates can be made. Using a conservative formula, a 1987 study calculated that there were more than 14 million convicted felons in the United States. Velmer S. Burton, Jr. et al., The Collateral Consequences of a Felony Conviction: A National Study of State Statutes, FELONY PROBATION, Sept. 1987 , at 52 n.1. Fourteen states disenfranchise non-pardoned offenders for life. See supra note 16. Although these states have relatively small total populations, six of these states are in the South, where a disproportionately large percentage of all Americans under correctional supervision reside. See JANKOWSKI, supra note 15, at 5 (noting that Southern states account for 39% of total U.S. adult population under correctional supervision). The conservative estimation that disenfranchised ex-offenders make up onetenth of the total number of convicts supports the claim that there are about 1.4 million disenfranchised exoffenders in the United States. Therefore, the total number of disenfranchised offenders-including those who are incarcerated, nonincarcerated, and ex-offenders--is approximately 4.1 million.
18. See infra notes 106-14 and accompanying text for statistical data on the percentage of disenfranchised offenders who are nonwhite.
19. According to an early historical account, Mississippi's 1890 constitutional convention "paved the way for wholesale exclusion of the negroes on perfectly legal grounds.... The ultimate ideal, of course, was to exclude all negroes and no whites." PORTER, supra note 5, at 210. "The Mississippi Plan as the American Way" is the title of one chapter of C. Vann Woodward's history of the era. See WOODWARD, supra note I, at 321-49; see also id. at 334 ("State conventions borrowed freely from each other .... ). Disenfranchisement of blacks occurred to some extent in at least I 1 other states in the region: South Carolina, Louisiana, North Carolina, Alabama, Virginia, Georgia, Oklahoma, Tennessee, Florida, Arkansas, and Texas. Id. at 321; see also PORTER, supra note 5, 20. According to the Supreme Court of Mississippi, blacks were more likely than whites to be "convicted of bribery, burglary, theft, arson, obtaining money or goods under false pretenses, perjury, forgery, embezzlement or bigamy." Ratliff v. Beale, 74 Miss. 247, 265-66 (1896) . discriminatory intent of this change was clear to the Mississippi Supreme Court when it reviewed the new law six years after its adoption:
[T]he convention swept the circle of expedients to obstruct the exercise of the franchise by the negro race. By reason of its previous condition of servitude and dependence, this race had acquired or accentuated certain particularities of habit, of temperament and of character, which clearly distinguished it, as a race, from that of the whites-a patient, docile people, but careless, landless, and migratory within narrow limits, without forethought, and its criminal members given rather to furtive offenses than to the robust crimes of the whites. Restrained by the federal constitution from discriminating against the negro race, the convention discriminated against its characteristics and the offenses to which its weaker members were prone.... Burglary, theft, arson, and obtaining money under false pretenses were declared to be disqualifications, while robbery and murder, and other crimes in which violence was the principal ingredient, were not. 2 '
At their conventions, other states, including South Carolina (1895), Louisiana (1898), Alabama (1901), and Virginia (1901-02) , also disenfranchised criminals selectively with the intent of disqualifying a disproportionate number of blacks. 22 As in Mississippi, legislators in these states thought that blacks were more likely to commit "furtive offenses" such as petty theft than "robust crimes" such as murder. "It is not difficult to perceive how these elaborate regulations were designed to discriminate against the Negro," one historian wrote in 1944 about South Carolina. "Among the disqualifying crimes were those to which he was especially prone: thievery, adultery, arson, wife-beating, housebreaking, and attempted rape. Such crimes as murder and fighting, to which the white man was as disposed as the Negro, were significantly omitted from the list." 23 John Fielding Bums, the author of the Alabama constitutional provision disenfranchising criminals, "estimated the crime of wife-beating alone would disqualify sixty percent of the Negroes. ' 24 The exaggerated nature of this claim underscores the racist intent 21 . Id. at 266-67 (emphasis added). In Williams v. Mississippi, 170 U.S. 213 (1898), a black offender convicted by an all-white jury challenged the disenfranchisement provision of the Mississippi Constitution, alleging that blacks were excluded from the jury that tried him because of intentional disenfranchisement (a citizen barred from voting could not be a juror in Mississippi). Id. at 214. The U.S. Supreme Court acknowledged the racist intent illustrated by the Mississippi Supreme Court in Ratliff but dismissed the claim, stating that the Mississippi disenfranchisement laws "do not on their face discriminate between the races, and it has not been shown that their actual administration was evil, only that evil was possible under them." Id. at 225.
22. See Kousser, Undermining, supra note 4, at 34-35; PORTER, supra note 5, at 208-27; John C. Rose, Negro Suffrage: The Constitutional Point of View, I AM. POL. SCI. REV. 17, 25-27 (1906) . 24. JIMMIE F. GROSS, ALABAMA POLrTCS AND THE NEGRO, 1874 NEGRO, -1901 NEGRO, , at 244 (1969 . Bums, ajustice of the peace, also wanted to disenfranchise "those who are bastards or loafers or who may be infected with any loathsome or contagious disease." MALCOLM C. MCMILLAN, CONSTITUIONAL DEVELOPMENT IN ALABAMA, 1798-1901, at 275 n.76 (1955). [Vol. 103: 537 of the provision.25 Indeed, at the time of the constitutional conventions, observers recognized both the purpose of these new disenfranchising laws and the grave impact the laws would have on blacks. 26 Today, scholars widely acknowledge the historically racist motives underlying criminal disenfranchisement in the South. The Supreme Court has also recognized this history. In 1985, the Court held in Hunter v. Underwood that an Alabama law disenfranchising certain criminal offenders violated the Fourteenth Amendment's Equal Protection Clause because the law had a disproportionate impact on blacks and was adopted with racially discriminatory intent. The president of the 1901 Alabama constitutional convention that adopted the disputed section had declared to his fellow delegates: "And what is it that we want to do? Why it is within the limits imposed by the Federal Constitution, to establish white supremacy in this State." 29 Underwood marked the first time that a court struck down a criminal disenfranchisement law on account of racial discrimination. 30 Surprisingly, the 25. See Kousser, Undermining, supra note 4, at 45 n.34. The inclusion of miscegenation as a disenfranchising crime in some states provides further evidence of the racially discriminatory intent of these laws. Id. at 35.
26. An 1899 publication of the American Negro Academy maintained:
The crimes mentioned as disqualifing [sic] from voting are such as it is always easy, when desirable, to convict the Negro of committing. Under the present method of administering justice in the states where these disfranchising constitutions operate, the Negro has neither any guarantee of a fair and impartial trial nor any protection against malicious prosecution or false accusations when it is convenient to convict him. In South Carolina a man convicted of fornication or adultery is disfranchised for life. In Maryland the former is not punishable at all, and a ten dollar fine is the maximum penalty for the latter. It is possible that the enumeration of such offenses as fomication, adultery, bigamy, and wife-beating among the crimes which work a forfeiture of citizenship may have been inspired, in part at least, by the belief that they were offenses to the commission of which negroes were prone, and for which negroes could be much more readily convicted than white men. Rose, supra note 22, at 25 (footnotes omitted 1971 -1973ff-6 (1986 & Supp. 1993 Hunter, 604 F.2d 367 (5th Cir. 1979) . In the one case in which a criminal disenfranchisement law was challenged under the amended Voting Rights Act, the court misread the Act, placing an unwarranted burden of proof on the plaintiffs. Wesley v. Collins, 605 F. Supp. 802 (M.D. Tenn. 1985) , aff 'd, 791 F.2d 1255 'd, 791 F.2d (6th Cir. 1986 Sess. 11 (1974) [hereinafter Ex-Offenders Voting Rights] (statement of John A. Buggs, Staff Director, U.S. Commission on Civil Rights). Most importantly, Buggs noted that, looking at the disparate modem conviction rates for whites and nonwhites, "one gets a rather shocking idea of how disfranchising prohibitions based on felony convictions affect minorities." Id. at 12. Thus, he concluded, "even in those States where the lists of disqualifying crimes were not selected with the purpose of disfranchising blacks ... [criminal disenfranchisement laws] established an invidious racial discrimination against minority citizens." Id. at 13. discriminatory nature of criminal disenfranchisement laws not to encourage states to reformulate these laws in a more "race neutral" manner but to give federal courts a new theory that will allow them to review these laws and strike them down. Courts do not have this opportunity when faced with per se challenges to criminal disenfranchisement that do not allege racial discrimination because the Supreme Court has held that states can, in general, constitutionally deprive offenders of the right to vote. Therefore, plaintiffs are most likely to succeed in challenging criminal disenfranchisement laws if they allege that these laws violate the Voting Rights Act because they disproportionately affect minorities. 36 Part I of this Note reviews and critiques court decisions in cases challenging criminal disenfranchisement laws under the Constitution and the Voting Rights Act. Part II maintains that plaintiffs can rely on the results test in section 2 of the Voting Rights Act to establish that criminal disenfranchisement laws are illegal for two reasons: first, because these laws deny the vote to a class of individuals who are disproportionately nonwhite; and second, because these laws dilute the voting strength of minority communities. Nonwhites are substantially more likely than whites to be disenfranchised as criminals; and states' justifications for disenfranchising criminals are highly tenuous. 37 Part II concludes that the Voting Rights Act is the most effective weapon against criminal disenfranchisement that critics of the practice have at their disposal.
I. THE STATE OF THE LAW: How COURTS HAVE RULED ON CHALLENGES TO CRIIviNAL DISENFRANCISEMENT According to the Supreme Court, the right to vote is fundamental because it preserves other rights. 38 The Constitution prohibits denial of the right to vote on the basis of race, sex, failure to pay a poll tax, and age. 9 Most other voting restrictions are subject to strict scrutiny under the Equal Protection Clause of the Fourteenth Amendment. 40 1, 17 (1964) . But see Owens v. Barnes, 711 F2d 25, 27 (3d Cir. 1983 ) (claiming that right of felons to vote is not fundamental).
39. U.S. CONST. amends. XV (race), XIX (gender), XXIV (failure to pay poll tax), XXVI (age, for those age 18 and over). The text of the Twenty-Fourth Amendment actually prohibits states from denying the vote to citizens on account of their "failure to pay any poll tax or other tax." U.S. CONST. amend. XXIV (emphasis added). Taken literally, these words suggest that states cannot constitutionally disenfranchise offenders convicted of tax evasion and other tax-related crimes.
40. The notion of strict judicial scrutiny emanates from the renowned footnote 4 of United States v.
[Vol. 103: 537 law in question promotes a compelling state interest, is narrowly tailored, and is the least restrictive method of achieving the state's interest. 4 " Suffrage qualifications are also subject to challenge under the Voting Rights Act, which prohibits any voting law or scheme that results in a minority group having less opportunity than other groups to participate in the electoral process. 42
A. Constitutional Challenges to Criminal Disenfranchisement
In the last two decades, the Supreme Court has decided two important cases dealing with criminal offenders' constitutional right to vote. In Richardson v. Ramirez, in 1974, the Court declared that states may generally deprive offenders of the right to vote without violating the Fourteenth Amendment's Equal Protection Clause. 43 In Hunter v. Underwood, in 1985, the Court held that a law disenfranchising certain offenders violated the Fourteenth Amendment's Equal Protection Clause because the law was adopted with racially discriminatory intent and continued to have a disproportionate impact on nonwhite offenders.'
Evading Strict Scrutiny: Ramirez and "Other Crime"
In 1973, three California ex-felons who had been incarcerated and released from parole challenged a state law under which election officials had refused to let them register to vote. 45 The California Supreme Court agreed with the ex-felons that the state's disenfranchising law violated the Equal Protection Clause. 46 The election officials appealed to the U.S. Supreme Court, which granted certiorari and, in Richardson v. Ramirez, reversed the California court's ruling. 47 Carolene Products Co., 304 U. S. 144, 152-53 n.4 (1938) . See Harper, 383 U.S. at 670 (subjecting poll tax to strict scrutiny); Dunn, 405 U.S. at 335 (subjecting durational residence requirements to strict scrutiny). 41. See, e.g., Dunn, 405 U.S. at 342-43; Oregon v. Mitchell, 400 U.S. 112, 241-42 (1970) 
1993]
The Yale Law Journal [Vol. 103: 537 Justice Rehnquist, writing for the majority in Ramirez, stated that section 1 of the Fourteenth Amendment, which prohibits states from denying persons equal protection of the laws, must be read in light of section 2 of the amendment, which implies that states have the right to disenfranchise those who participate in "rebellion, or other crime. 48 Thus, the Ramirez majority claimed that section l's strict scrutiny standard, which usually applies to laws that restrict the right to vote, does not apply to laws disenfranchising felons: " § 1 ... could not have been meant to bar outright a form of disenfranchisement" which "has an affirmative sanction in § 2.
A number of commentators, both before and since Ramirez, have challenged this reading of section 2.50 Some have suggested that the 39th Congress added the words "or other crime" to "rebellion" only to ensure that Southern rebels could be excluded easily from the franchise during the Reconstruction period." Justice Marshall, dissenting in Ramirez, noted that the majority's reading of section 2 of the Fourteenth Amendment as a limitation on section 1 could lead to "absurd results," including allowing states to disenfranchise citizens for seduction under promise to marry, conspiracy to operate a motor vehicle without a muffler, vagrancy, or breaking a water law was applied with "such a total lack of uniformity" that it violated the Equal Protection Clause. Id. at 56.
48. Id. at 42. Section 2 of the Fourteenth Amendment reads, in relevant part:
[Wihen the right to vote ... is denied to any of the male inhabitants of such State, being twenty-one years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole number of male citizens twenty-one years of age in such State. U.S. CONST. amend. XIV, § 2 (emphasis added).
Since the 39th Congress was not prepared to consider the Fifteenth Amendment, section 2 of the Fourteenth Amendment was adopted to punish Southern states that refused to allow blacks to vote. Under this provision, states that denied voting rights to male citizens over 21 were supposed to lose representation in Congress in proportion to the number of eligible voters who had been unjustly disenfranchised (but states could disenfranchise citizens who participated in "rebellion" or "other crime"). In practice, this enforcement mechanism was not applied against the Southern states when they disenfranchised blacks following REV. 293, 303 (1976) ("[T] here is not a word in the fourteenth amendment suggesting that the exemptions in section two's formula are in any way a barrier to the judicial application of section one in voting rights cases, whether or not they involve the rights of ex-convicts.").
51. See William NV. Van Alstyne, The Fourteenth Amendment, the "Right" To Vote, and the Understanding of the Thirty-Ninth Congress, 1965 SuP. CT. REV. 33, 58 . Another constitutional scholar noted that because the representation formula in section 2 allowed for denial of the vote to those who were not male citizens over 21, but only abridgement of voting rights for those participating in "rebellion, or other crime," the "permanent denial of the right to vote to an ex-convict, who has completed his sentence and thus paid his debt, was not contemplated by the § 2 formula for representation." Shapiro, supra note 50, at 303-04 n.34. pipe. 52 "Even a jaywalking or traffic conviction could conceivably lead to disenfranchisement, since § 2 does not differentiate between felonies and misdemeanors," Justice Marshall added. 53 Still, unless the Supreme Court reverses its holding in Ramirez, lower courts must continue to defer to the majority of the Court's reading of "other crime." As a result, constitutional challenges to criminal disenfranchisement as such will almost certainly fall. Constitutional claims alleging the racially discriminatory intent of criminal disenfranchisement laws should have a greater chance of success.
Race and Criminal Disenfranchisement: Underwood and the Need to Show Intent
In Hunter v. Underwood, the Supreme Court put an important limitation on the "other crime" doctrine established in Ramirez by unanimously declaring that " § 2 was not designed to permit... purposeful racial discrimination... which otherwise violates § 1 of the Fourteenth Amendment." 54 The plaintiffs in Underwood were two men, one black and one white, who had been "blocked from the voting rolls" by Alabama election officials because each had been convicted of presenting a worthless check, a misdemeanor of "moral turpitude" according to the Alabama attorney general. 55 The plaintiffs brought an action in federal court claiming that section 182 of the Alabama Constitution, under which they had been disenfranchised, violated the Fourteenth Amendment's Equal Protection Clause because it was adopted with intent to discriminate against blacks and was fulfilling its intended effect.
56
As one delegate to the 1901 Alabama constitutional convention that adopted 52. Ramirez, 418 U.S. at 75 n.24 (Marshall, J., dissenting The Supreme Court, in another opinion by Justice Rehnquist, affirmed the Court of Appeals' ruling that found substantial evidence that discriminatory intent was a motivating factor of section 182, that the provision had a discriminatory impact, and that it would not have been adopted absent the impermissible intent. 58 This last point is particularly important for plaintiffs who are considering challenging the racially discriminatory intent of a criminal disenfranchisement law-the Court noted that once a plaintiff shows that racial discrimination was a "substantial" or "motivating" factor behind the enactment of a challenged law, the burden shifts to the law's defenders to demonstrate that the law would have been enacted had there been no racially discriminatory purpose. 59 For the litigation strategy outlined in this Note, Ramirez and Underwood are most significant as precedential guideposts that should direct constitutional challenges of criminal disenfranchisement toward equal protection or Fifteenth Amendment claims that specifically allege racially discriminatory intent. 6 " As Underwood showed, disenfranchising laws can be successfully challenged under the Fourteenth Amendment if plaintiffs establish that the laws were adopted with intent to discriminate on the basis of race. Though many plaintiffs and their attorneys might suppose that they cannot meet the burden of proving that a disenfranchising provision was adopted with discriminatory intent, the introduction to this Note shows that such a history of discriminatory 57. ALABAMA CONVENTION, supra note 29, at "Seventy-Ninth Day," 2 (statement of Mr. Freeman, delegate).
58. Underwood, 471 U.S. at 227-31. The finding of intent to discriminate was critical to the Court's ruling that the Alabama disenfranchising provision violated the Equal Protection Clause; discriminatory impact alone, the Court noted, would not have established a violation. Thus, the Underwood Court considered the Alabama provision under the equal protection framework set forth in Village of Arlington Heights v. Metro Housing Development Corp., 429 U. S. 252 (1977) . Underwood, 471 U.S. at 227-28.
59. Underwood, 471 U.S. at 228. Therefore, a state that argues that criminal disenfranchisement was adopted in order to disenfranchise blacks and poor whites, for example, must show that the law would have been adopted even if the only purpose was to disenfranchise poor whites. REv. 549 (1985) ; see also ALEXANDER MEIKLEIOHN, POLITICAL FREEDOM 27 (1948) ("The principle of the freedom of speech ... is a deduction from the basic American agreement that public issues shall be decided by universal suffrage."); Anderson v. Celebrezze, 460 U.S. 780, 789 (1983) (courts faced with challenges to state election laws must balance "character and magnitude of the asserted injury to the rights protected by the First and Fourteenth Amendments" against "precise interests put forth by the State as justifications for the burden imposed by its rule"). But see ALEXANDER M. BICKEL, THE SUPREME COURT AND THE IDEA OF PROGRESS 60 (1970) (in the process of "assimilating the right to vote to First Amendment rights ... there is history, and there are other considerations, to overcome").
purpose is apparent in many Southern states. 6 t More importantly, under the Voting Rights Act, plaintiffs challenging criminal disenfranchisement no longer have to meet the burden of establishing discriminatory intent. 62
B. Challenging Criminal Disenfranchisement Under the Voting Rights Act
The Voting Rights Act was adopted to buttress the Fifteenth Amendment 63 and remedy what the Supreme Court has called the "insidious and pervasive evil" 64 of racial discrimination in American voting. 65 The Act has led to the disqualification of many voting barriers and to a remarkable increase in black voting and representation. 66 61. The history outlined at the introduction of this Note will not, however, provide all plaintiffs with the evidence of racially discriminatory intent required to support a constitutional challenge to a criminal disenfranchisement law. Several of the Southem states have changed their disenfranchising provisions since the turn of the century. For example, when Mississippi amended its constitution in 1972, it added murder and rape to, and removed burglary from, the list of disenfranchising crimes. MIss. CONSI. art. XII, § 241. Also, in some Southern and most non-Southem states, criminal disenfranchisement may have been employed without racially discriminatory intent. Ultimately, though, the results test of the Voting Rights Act means that a plaintiff should not have to rely on intent to prove the illegality of criminal disenfranchisement.
62. The availability of the results test does not mean that a plaintiff should not try to adduce impermissible intent, but that even a plaintiff with proof of racially discriminatory intent should apply that evidence primarily to a Voting Rights Act claim, for the following reasons: First, courts generally avoid ruling on constitutional questions if they can resolve a legal claim on statutory grounds instead. See, e.g 65. Though initially aimed at recalcitrant Southern states that continued to maintain barriers to black suffrage, the most important section of the Act-section 2-applies to the whole nation. Section 5 of the Act, which requires preclearanee of changes in voting laws, applies only to jurisdictions with the worst histories of racial discrimination, most of which are in the South. A relevant question regarding criminal disenfranchisement is whether states subject to section 5 preclearance since the Act was passed in 1965 have actually precleared changes to their lists of disqualifying crimes with the U.S. Attomey General or a federal court in the District of Columbia, as required. See, e.g 
Section 2 and the Results Test
The success of the Voting Rights Act has not come easily. Faced with a continuing lack of political equality for nonwhites, as well as narrow interpretations of the Act by the Supreme Court, Congress has repeatedly amended the Act to increase minority voting strength. 6 7 In 1980, for example, the Supreme Court held in City of Mobile v. Bolden 68 that, as in constitutional claims, proof of discriminatory intent was required to show a violation of section 2 of the Voting Rights Act. 69 Recognizing that the intent standard was "unacceptably difficult" for plaintiffs in most voting rights cases to meet, Congress responded by amending section 2 of the Act in 1982 "to restore the legal standard that governed voting discrimination cases prior to the Supreme Court's decision in Bolden." 70 Congress formally enacted a results test, affirming that a plaintiff did not need to "demonstrate that the challenged election law or procedure was designed or maintained for a discriminatory purpose."" t Under the results test, an election law violates the Act if, under the "totality of the circumstances," the law results in a protected minority group z having "less opportunity than other members of the electorate to states increased in the same period from 22.5 percent to about 65.2 percent." Davidson, supra note 1, at 43. Consequently, the Voting Rights Act "is generally regarded as the most successful piece of federal civil rights legislation ever enacted," Drew S. 67. Pub. L. No. 91-285, 84 Stat. 314 (1970); Pub. L. No. 94-73, 89 Stat. 400 (1975); Pub. L. No. 97-205, 96 Stat. 131 (1982 
Misconstruing the Results Test: A Case Study
Only one federal case challenging criminal disenfranchisement has been brought under the Voting Rights Act since Congress amended the Act in 1982. 74 In 1984, Charles Wesley, a 27-year-old black ex-Marine, brought suit in federal district court challenging a Tennessee law that deprived him of his right to vote while he served a plea-bargained suspended sentence. 75 A public interest law project, the Natural Rights Center, joined Wesley as a plaintiff in the case. 6 The district court dismissed the plaintiffs' case for failure to state a claim. It reached this unfortunate conclusion by misinterpreting the Act's results test, essentially reverting to the intent standard used in constitutional claims. 77 The district court in Wesley v. Collins stated that the plaintiffs' claim was insufficient as a matter of law because the plaintiffs had not fulfilled three requirements that the court purported to derive from the Act. First, the court required a showing of disparate racial impact. The plaintiffs fulfilled this requirement. 8 Second, the court looked to the "totality of the circumstances" in the case, claiming that "it is only in the context of historical and social forces that a challenged practice can be determined to 'result' in discriminatorily diminished access to the political process." 79 The plaintiffs also succeeded in meeting the court's "totality of the circumstances" burden. 0 Third, the court insisted that "a causal connection must be established between the indicia of historically-rooted discrimination and the Tennessee statute disenfranchising felons." 8 ' Here, according to the district court, the plaintiffs failed: " [T] he nexus between discriminatory exclusion of blacks from the political process and disenfranchisement of felons simply cannot be drawn.... The Wesley district court's misapplication of the results test occurred largely because of the third requirement. The plaintiffs' fulfillment of both the first and second requirements should have provided sufficient evidence to establish a prima facie violation of the Voting Rights Act. As the court itself acknowledged, "a finding that a state practice imposes a disproportionate impact on blacks and occurs in a social context characterized by a history of discrimination against blacks at the polls, warrants the rebuttable presumption that a violation of the Voting Rights Act has occurred., 83 However, the district dourt's creation of an additional requirement-to prove a causal connection between the history of racial discrimination in Tennessee and the state's disenfranchising statute-essentially required the plaintiffs to show intent, contradicting both the language and the legislative history of section 2 of the Voting Rights Act. 84 For this reason alone, the Sixth Circuit should have reversed the lower court's decision on appeal. 85 Additionally, the errors of the district court's decision should have been clear because, just a few months after the district court ruling, the Supreme Court declared in Hunter v. Underwood that criminal disenfranchisement laws had been adopted in parts of the South with racially discriminatory intent. 86 The Sixth Circuit acknowledged Underwood, as well as the plaintiffs' claim that, if their case had not been dismissed, discovery might have produced evidence of intent to discriminate in the history of Tennessee's disenfranchisement provision similar to that which was found in Alabama by the plaintiffs in Underwood. However, the Court of Appeals rejected the plaintiffs' request for discovery as "a fishing expedition for unspecified evidence." 87 The appellate court reiterated the district court's reasoning and held that the state had shown a "compelling rationale for enacting the statute here in issue. '88 Even if this last statement were true, the Senate legislative history of the 1982 amendment to the Voting Rights Act emphasizes that "even a consistently applied practice premised on a racially neutral policy would not negate a plaintiff's showing through other factors that the challenged practice denies minorities fair access to the process. 1965-1982, at 3-4 (1985) (quoting Lyndon Johnson) (emphasis added).
73.
91. As amended, section 2 covers all voting qualifications, standards, practices, and procedures. Pub. L. No. 97-205, 96 Stat. 131, 134 (1982) . "Section 2 remains the major statutory prohibition of all voting rights discrimination." SENATE REPORT, supra note 62, at 207. The district court in Wesley v. Collins suggested that criminal disenfranchisement laws could not violate the Voting Rights Act because the affected offenders had the same opportunity, before they committed disenfranchising crimes, as any other individual to vote. Wesley v. Collins, 605 F. Supp. 802, 813 (M.D. Tenn. 1985) . The flaw in this argument is that section 2 states that a violation of the Act occurs when a minority group has less opportunity than other groups to participate in the electoral process. Nothing in the Act suggests it does not apply to a certain group because of the choices made by its members, including the decision to commit a crime.
Furthermore, nothing in the Voting Rights Act suggests that it does not apply to voting restrictions that affect prisoners, even though disenfranchisement of incarcerated offenders raises issues distinct from those raised by disenfranchisement of nonincarcerated offenders and ex-offenders. Courts regularly give special consideration to issues of security and order in penal institutions. See, e.g 1971 -1973ff-6 (1986 & Supp. 1993 ).
advocates have been preoccupied with the "political thicket" of vote dilution-so much so that they have largely neglected the denial of the vote to a class of millions of criminal offenders who are overwhelmingly nonwhite. 93 Minority vote dilution should continue to be challenged vigilantly-in fact, as Section B of this Part suggests, dilution claims should be brought against criminal disenfranchisement laws. But the recent, intensive focus of dilution claims on the drawing of electoral district boundaries should not eclipse extant cases of outright vote denial that disproportionately affect minorities.
99
Court opinions often do not distinguish between vote denial and vote dilution, and courts have applied vote dilution standards to cases involving vote denial.'0 But, in challenges to criminal disenfranchisement, there are good reasons to allege both vote denial and vote dilution, and to do so in separate counts. For example, scholars across the political spectrum agree that vote denial is, and should be, covered by the Act, but not all of these scholars are willing to say the same about vote dilution.' 0 ' Also, in adjudicating vote denial claims, courts can usually ascertain the harmful results of the challenged law directly, as well as the way in which that law affects minorities, because (1989) (noting shift in focus from vote denial to vote dilution); Karlan, Undoing, supra note 95, at 30 (describing "[tihe elevation of the ability to elect to talismanic status").
99. Ironically, because the Voting Rights Act eliminated almost all outright suffrage barriers, it now seems anachronistic to apply the Act to overt disenfranchisement laws-instead of to inscrutable districting schemes that dilute votes. But we should not forget that, before the current focus on vote dilution, the Act was used mostly to remedy cases of vote denial, such as restrictions based on literacy tests and poll taxes. See Pub. L. No. 89-110, 79 Stat. 437, 438, 442 (1965) (codified as amended at 42 U.S.C. § § 1971 § § -1973ff-6 (1986 § § & Supp. 1993 ). In addition to criminal disenfranchisement, other practices discourage minorities from voting to such an extent that the practices are indistinguishable from those which actually deny the vote outright. These practices include "purges of registration rolls; changing polling places on short notice (or without any notice at all); the establishment of difficult registration procedures; decreasing the number of voting machines in minority areas; and the threat of reprisals." Chandler Davidson, Minority Vote Dilution: An Overview, in MINORITY VOTE DILuTION, supra note 4, at 1, 3 (footnotes omitted).
100. For example, in Mississippi State Chapter Operation PUSH v. Allain, a federal court ruled that certain restrictive registration policies in Mississippi violated the results test of the Voting Rights Act. The PUSH court certified a class of plaintiffs that included unregistered black voters and registered black voters. Mississippi State Chapter, Operation PUSH v. Allain, 674 F. Supp. 1245 , 1261 (N.D. Miss. 1987 , aff'd, 932 F.2d 400 (5th Cir. 1991). Though the case dealt at least in part with vote denial (i.e., the unregistered voters claimed that the challenged election procedures prevented them from registering and voting), the court applied the Senate evidentiary factors developed for vote dilution cases, see infra note 120 and accompanying text, and claimed to be "of the opinion that the same language and analysis is applicable to this voter registration case." Id. at 1263.
See, e.g., ABIGAIL THERNSTROM, WHOSE VOTES COuNT?: AFFIRMATIVE ACTION AND MINORrrY VOTING RIGHTS (1987).
the inability to vote is itself the prohibited result." t 2 In dilution cases, since the plaintiffs are still allowed to vote, section 2's "totality of the circumstances" analysis is more relevant because courts must rely on indirect evidentiary factors to measure the harmful results of the challenged election scheme." 0 3 Vote dilution claims may nevertheless be advantageous because the plaintiffs in these claims-members of the minority community at large-may have more resources than do disenfranchised offenders, and the plaintiffs also do not suffer from the stigma of having been convicted of crimes.
B. Establishing Vote Denial
A vote denial claim can be brought by one or more nonwhite disenfranchised offenders."° These plaintiffs should be able to establish that "on account of their race"' 5 -that is, because they are not white-they are more likely than other citizens to be disenfranchised, and thus they have less opportunity than other citizens to participate in the electoral process. The disparate racial impact of disenfranchising laws can be demonstrated simply with statistics that show the race of disenfranchised offenders in the state in question.
1 0 6 National figures indicate that minorities make up an inordinately large percentage of all convicted offenders and, consequently, of those who are 102. See Issacharoff, supra note 98, at 1842 (noting that in vote denial cases "the precise harms were easy to identify").
103. For example, in Thornburg v. Gingles, 478 U.S. 30, 64-80 (1986) , the Court looked primarily at the extent of minority representation and racial bloc voting.
104. Although a plaintiff could challenge a state's disenfranchisement law solely in his or her capacity as an individual, this Note assumes that a plaintiff should and probably would bring suit on behalf of all others similarly situated. This was the situation in Wesley v. Collins, 605 F. Supp. 802 (M.D. Tenn. 1985) , aff 'd, 791 F.2d 1255 'd, 791 F.2d (6th Cir. 1986 ). See supra notes 74-89 and accompanying text. The offender's capacity to sue under the Act may depend on whether he or she is a member of a minority group protected by the Voting Rights Act. See supra note '12. The constitutional challenge to Alabama's disenfranchisement law in Hunter v. Underwood, 471 U. S. 222 (1985) , was brought by two plaintiffs, one black and one white. The district court certified a plaintiff class of citizens disenfranchised for "nonprison" offenses represented by Underwood, who was white, and Edwards, who was black. In addition, the court treated Edwards as a representative for a subclass of black members of the plaintiff class. Id. at 224.
105. The Act prohibits any "voting qualification ... which results in a denial ... of the right.., to vote on account of race or color." 42 U.S.C. § 1973(a) (1988) . The Senate report on the 1982 amendment to the Act declared that "it is patently clear[] that Congress has used the words 'on account of race or color' in the Act to mean 'with respect to' race or color, and not to connote any required purpose of racial discrimination." SENATE REPORT, supra note 62, at 206 n.109.
106. See generally JANKOWSKI, supra note 15, at 31, 122 (most recent statistics showing racial breakdown of offenders on probation and parole); SNELL, supra note 17, at 57 (most recent statistics showing the racial breakdown of offenders in prison); RICHARD SOLARI, NATIONAL JUDICIAL REPORTING PROGRAM, 1988 , at 12 (1992 (most recent statistics showing racial breakdown of felons sentenced in state courts). The disparate racial impact of a criminal disenfranchisement law may be relatively easy to adduce. As the Eleventh Circuit noted in Underwood, "blacks are by even the most modest estimates at least 1.7 times as likely as whites to suffer disfranchisement." Underwood v. Hunter, 730 F.2d 614, 620 (11th Cir. 1984) . The Supreme Court also noted that the Eleventh Circuit accepted the claim of an expert witness that "by January 1903 section 182 had disfranchised approximately ten times as many blacks as whites." Hunter v. Underwood, 471 U.S. 222, 227 (1985) (quoting 730 F.2d at 620).
denied the right to vote. 7 In 1988, blacks made up 41% of all persons convicted of felonies in state courts.' 08 State statistics should provide plaintiffs with formidable evidence of the disproportionate impact of specific criminal disenfranchisement laws on nonwhite incarcerated and nonincarcerated offenders.
For example, in Illinois, where incarcerated offenders are denied the vote, 63% of prisoners are black. 0 9 Yet, blacks make up only 15% of Illinois's general population. 1t In New York, where offenders on parole are prohibited from voting, 49% of parolees are black and 31% are Hispanic."' At the same time, blacks make up 16%, and Hispanics 12%, of the total population of New York." 2 In Florida, where offenders on probation are disenfranchised, 26% of probationers are black, and approximately 50% are Hispanic." 3 Florida's general population is 14% black and 12% Hispanic."' Although comparable figures do not exist for ex-offenders, there is a direct correlation between the racial composition of incarcerated and nonincarcerated populations on the one hand, and ex-offenders on the other. Thus, a plaintiff can challenge a state's law disenfranchising ex-offenders using 107. Some critics of this approach may argue that nonwhites make up a disproportionate share of those who are disenfranchised solely because they commit a disproportionate share of all crimes. However, there is ample evidence of racial discrimination throughout the criminal justice system. For example, Professor Norval Morris notes that the arrest ratio of blacks to whites for serious "index" crimes is about 3.6 to I, yet the prison ratio is about 7 to 1. 112. STATISTICAL ABSTRAC, supra note 108, at 22. The law-and-order crackdown surrounding the "drug war" is one reason why the population of America's prisons is disproportionately nonwhite. For example, in the State of New York, 886 drug offenders accounted for 11% of all persons committed to prison (7,959) in 1980; in 1992, 11,209 
C. Establishing Vote Dilution
Vote dilution claims are conceptually distinct from vote denial claims because dilution claims focus on the overall harm done to a minority group's voting strength." 7 Plaintiffs who are not disenfranchised can bring a Voting Rights Act claim alleging that a criminal disenfranchisement law dilutes minority voting power. For example, members of a black community may bring a class action suit challenging a state's criminal disenfranchisement law on the grounds that, even though the law does not deny the vote to any of them as individuals, the law disproportionately weakens the voting strength of their community because blacks are five times as likely as whites to be disenfranchised under the law." 8 Unlike plaintiffs alleging vote denial, plaintiffs alleging vote dilution claim that they have been indirectly harmed by disenfranchisement laws. Therefore, vote dilution plaintiffs may need more than just statistical data to satisfy the "totality of the circumstances" analysis. Toward that end, vote dilution plaintiffs can supplement their statistical evidence by offering evidence of the 115. SENATE REPORT, supra note 62, at 205 (emphasis added). 116. The Senate Report noted that no voting practice would automatically violate the Voting Rights Act. To demonstrate a violation, plaintiffs must show that, under the totality of the circumstances, the challenged law results in "unequal access to the electoral process" Id. at 193. Ifa court holds that statistical proof of a criminal disenfranchisement law's disproportionate effect on minorities does not satisfy the totality of the circumstances analysis, plaintiffs can resort to the indirect evidentiary factors discussed infra notes 119-23 and accompanying text.
117. However, the Supreme Court has treated allegations of vote denial and vote dilution with equal concern. See Allen v. State Bd. of Elections, 393 U.S. 544, 569 (1969) ("The right to vote can be affected by a dilution of voting power as well as by an absolute prohibition on casting a ballot."); see also Reynolds v. Sims, 377 U.S. 533 (1964); cf. Lane v. Wilson, 307 U.S. 268, 275 (1939) (Frankfurter, J., noting that the Fifteenth Amendment "nullifies sophisticated as well as simple-minded modes" of voting discrimination).
118. This 5:1 ratio is an approximation derived from the following statistics: In 1990, the most recent year for which these data are available, 7.9% of the black adult population and 1.7% of the white adult population were on probation, in jail, in prison, or on parole. JANKOWSKI, supra note 15, at 6 (figures based on the resident U.S. population, 18 years of age and older). Obviously, the ratio will vary from state to state.
[Vol. 103: 537 existence of factors enumerated by the Senate when it amended the Voting Rights Act in 1982.9 These "Senate factors" include: (1) a history of official discrimination in voting; (2) the existence of racially polarized voting; (3) use of certain election schemes, including large districts, majority vote requirements, and anti-single-shot provisions; (4) denial of access to the candidate slating process; (5) discrimination in education, employment, and health care that hinders the ability of minorities to participate in the political process; (6) racial appeals in political campaigns; (7) minority electoral success; (8) elected officials' failure to respond to minority needs; and (9) whether the policy underlying the voting practice is "tenuous."' 2 0 Plaintiffs are free to use all, some, or none of these evidentiary factors in the course of trying to establish that the challenged law dilutes minority voting power.' The relevant factors will vary depending on the nature of the case, though some factors have been found to be generally revealing and useful. 22 Lack of minority electoral success, for example, is almost always cited by plaintiffs bringing dilution claims because it suggests that the minority community's voting strength is weaker than it should be and has been diminished by the challenged law. Plaintiffs also routinely point to evidence of racial bloc voting to show that minority electoral success will only come about if minority vote dilution is remedied, because the white majority generally will not vote for minority candidates. In cases challenging criminal disenfranchisement, minority electoral success and racial bloc voting are again relevant, but two other Senate factors may be particularly persuasive: the history of racial discrimination and, 119. In explaining the "totality of the circumstances" analysis, the Senate report on the 1982 amendment to the Act listed nine evidentiary factors, which had been derived from the decisions of the Supreme Court in White v. Regester, 412 U.S. 755 (1973) , and the Fifth Circuit in Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir. 1973 ) (en bane), aff'd sub nom. East Carroll Parish Sch. Bd. v. Marshall, 424 U.S. 636 (1976 . This list, however, was not intended to be exhaustive or to exclude other evidence that plaintiffs might adduce in attempting to show a violation of the Act. See SENATE REPORT, supra note 62, at 207; LmGATiON UNDER THE VOTING rom S ACT OF 1965 , at 16 (Morton Stavis ed., 1986 .
120. SENATE REPORT, supra note 62, at 206-07. 121. "While these enumerated factors will often be the most relevant ones, in some cases other factors will be indicative of the alleged dilution .... [There is no requirement that any particular number of factors be proved, or that a majority of them point one way or the other." SENATE REPORT, supra note 62, at 207; see also Major v. Treen, 574 F. Supp. 325, 350 (E.D. La. 1983 ) ("To the extent that the enumerated factors are not factually relevant, they may be replaced or substituted by other, more meaningful factors.").
122. For example, in Thornburg v. Gingles, 478 U.S. 30 (1986), the Supreme Court simplified the totality of the circumstances analysis for vote dilution cases challenging at-large and multimember elections. After reviewing the nine Senate factors, the Gingles court decided that two factors were most revealing in these types of cases: the extent of racially polarized voting and minority electoral success. Id. at 52, 74. Justice Brennan, writing for the majority, also outlined three criteria that a court should find in order to establish a violation of the Voting Rights Act in such cases: first, the minority group in question had to be "sufficiently large and geographically compact to constitute a majority of a single-member district;" second, the minority had to be "politically cohesive;" and third, the majority had to vote as a bloc so that it "usually ... defeat[ed] the minority's preferred candidate." ld. at 50-51. While lower courts have interpreted the three-prong Gingles test in different ways, the test was developed for electoral districting cases and probably does not apply to vote dilution cases that involve other electoral regulations, such as criminal disenfranchisement provisions. See GROFMAN ET AL., supra note 27, at 59. even more, the tenuousness of the state's justifications for disenfranchisement."
History of Racial Discrimination in Voting
Plaintiffs in most states should be able to prove a general history of racial discrimination in voting, since blacks and other minorities were denied the vote for a substantial portion of this nation's history. Also, as the introduction to this Note suggests, plaintiffs in many parts of the South should be able to establish that their states specifically adopted criminal disenfranchisement laws with racial animus. Thus, the racially discriminatory intent of many Southern states' criminal disenfranchisement laws is relevant not only to constitutional claims, as mentioned in Part I, but as an evidentiary factor in vote dilution claims under the Voting Rights Act.' 24
Tenuousness of State Justifications for Disenfranchisement
At the evidentiary stage of a Voting Rights Act claim, a state's justification for an electoral qualification is relevant only if it is tenuous. A state's interest in disenfranchisement, or lack thereof, is a factor that can only work to the advantage of the plaintiff. In other words, a state cannot defend a challenge to a voting restriction under the Act simply by claiming that the restriction is justifiable. In the case of criminal disenfranchisement laws, this distinction may not be important because disenfranchising laws are difficult to justify." s Two decades ago, the Ninth Circuit observed that "[c]ourts have been hard pressed to define the state interest served by laws disenfranchising persons convicted of crimes."' 26 In 1981, the American Bar Association recommended that " [p] ersons convicted of any offense should not be deprived of the right to vote either by law or by the action or inaction of government officials."' 27 Disenfranchisement is most often defined as one of a number of nonpunitive civil disabilities that accompany a criminal conviction.
128
Proponents of this view claim that criminal disenfranchisement protects "the purity of the ballot box" in two ways. 2 9 First, it prevents offenders from voting retributively against the criminal justice officials who prosecuted and convicted them. 130 However, the Supreme Court has stated that it is unconstitutional for a state to fence out a class of voters because of the way they might vote.' 3 ' Second, defenders of the nonpunitive view claim that offenders are more likely to commit election crimes than are other citizens and that disenfranchisement of offenders is necessary, therefore, to safeguard the integrity of voting.
132 But courts have noted that states already have more effective ways of deterring election fraud, including penal codes against these offenses. 33 Punitive justifications for criminal disenfranchisement are also weak, despite the fact that they have some historical support. 1 " 4 A state that person who is convicted of a crime shall be disqualified ... from voting ... only so long as he is committed under a sentence of imprisonment." MODEL PENAL CODE § 306.3 (1985) . Similar views have been expressed by the National Advisory Commission on Criminal Justice Standards and Goals (recommending that all states repeal mandatory disenfranchisement) and the National Conference of Commissioners on Uniform State Laws (proposing a uniform law to restore voting rights to offenders upon release from incarceration, parole, or probation). See Ex-Offenders Voting Rights, supra note 35, at 31.
128. For example, in addition to losing the right to vote, a convicted criminal may be deprived of employment opportunities, professional licenses, and the right to hold office and sit on a jury. See generally CIVIL DISABILITIES, supra note 14; Burton et al., supra note 17; Grant et al., supra note 125. Loss of the right to vote is not the only collateral consequence of a conviction that is difficult to justify. In Wyoming, certain convictions may make an offender ineligible for a professional license to become a barber school operator, a dental hygienist, or a cosmetologist. WYO. STAT. ANN. § 33-7-311, § 33-12-135, § 33-15-121 (Michie 1992 See, e.g., Richardson v. Ramirez, 418 U.S. 24, 80 (1974) (Marshall, J., dissenting) (noting that the long list of sections in the California code penalizing election fraud "surely derrionstrates that there are adequate alternatives to disenfranchisement").
134. See, e.g., Green v. Board of Elections, 380 F.2d 445, 451 (2d Cir. 1967) , cert. denied, 389 U.S. 1048 (1968) (noting the "historic exclusion from the franchise of persons convicted of all or certain types of felonies"). For a discussion of the history of disenfranchisement, see Itzkowitz & Oldak, supra note 125, at 721-27. Most ancient, medieval, and early modem societies conceived of disenfranchisement as a form "penalty" of disenfranchisement is applied to a convict spending twenty years in prison for murder and a petty thief who spent five minutes plea bargaining for probation-and the punishment itself suits neither of their crimes. Disenfranchisement may only be appropriate as a response to election crimes.
1 39 Just as a state may legitimately penalize a convicted drunk driver by revoking his driver's license, a state may arguably be justified in depriving a citizen who abuses the voting process of the right to vote. Additionally, only those who commit election offenses can be justifiably disenfranchised to meet the nonpunitive goal of protecting the ballot from future fraud.
D. Applying a Remedy
After a court finds that a violation of section 2 of the Voting Rights Act has occurred, it should, according to Senate legislative history, "exercise its traditional equitable powers to fashion relief so that it completely remedies the prior dilution of minority voting strength and fully provides equal opportunity for minority citizens to participate and to elect candidates of their choice." 140 Judges have issued temporary and permanent injunctions to alter election practices,' 4 1 but legislatures are also called upon to adopt new laws or procedures consistent with the court's ruling. 42 In light of the varying remedies applied in Voting Rights Act cases and the faulty precedent of Wesley v. Collins, this Note proposes the following remedies for cases in which criminal disenfranchisement laws are held to violate section 2 of the Act. First, a court that finds that a disenfranchising law impermissibly denies minority offenders' right to vote should strike down the law and enjoin the state from disenfranchising nonwhite and white offenders alike. Nonincarcerated offenders and ex-offenders would be allowed to register and vote in the same manner as other citizens; incarcerated offenders would be allowed to vote by absentee ballot, as they now are able to do in some [Vol. 103: 537 states. 43 Second, a court that finds that a disenfranchising law impermissibly dilutes a minority community's voting strength should fashion a form of relief for the affected minority community that will compensate the community for the weakness imposed upon it by the violative disenfranchising law. In most cases, this will also mean striking down the disenfranchising law." 4
I. CONCLUSION: THE NEED FOR A JUDICIAL SOLUTION
After Richardson v. Ramirez, few plaintiffs-and, more importantly, even fewer voting rights attorneys-are clamoring to attack criminal disenfranchisement in the courts.' 45 In particular, the negative precedent established by the district court's evisceration of the results test in Wesley v. Collins probably has deterred plaintiffs from bringing cases against criminal disenfranchisement under the Voting Rights Act. Opponents of criminal disenfranchisement who have focused their efforts on state legislative reform have made progress, but this piecemeal, incremental reform leaves millions of offenders without the right to vote.146 While federal legislation could mandate the enfranchisement of all offenders relatively swiftly, such legislation would be almost impossible to enact in America's current climate of retributive zeal against convicted criminals, including ex-offenders who have served their time. 47 Therefore, the most viable way to break the silence 4 imposed 143. See supra note 14. A court could also limit its remedy by allowing a state to continue to disenfranchise incarcerated offenders or by only requiring the state to extend the franchise to ex-offenders who are fully released from the correctional supervision.
144. A new question in the vote dilution arena is the extent to which state justifications for disenfranchisement will be considered after the plaintiff has satisfied section 2's results test. Recently, the Supreme Court explained that a state's interest in electing judges on a district-wide basis could affect the remedies that a court might apply if the court found a violation of section 2 (and could even prevent such a finding under the "totality of the circumstances" analysis). Houston Lawyers' Ass'n v. Attorney Gen. of Tex., 111 S. Ct. 2376 Ct. , 2380 Ct. -81 (1991 . But the Court declared that no interest was sufficient to make the voting restriction immune from section 2's results test. Id. Similarly, no state interest in excluding offenders from the electorate would be sufficient to render a state's disenfranchisement law immune from challenge under the results test. Moreover, state justifications for disenfranchisement are too weak to be of any assistance to the defendant at either the liability or remedy stage. See supra notes 125-39 and accompanying text.
145. Society's continued disdain for criminal offenders may also explain why criminal disenfranchisement is rarely challenged. Members of minority-advocacy groups like the NAACP, for example, may be too preoccupied with trying to protect the rights of law-abiding citizens to commit their organization's limited resources to fighting for the rights of those who have committed crimes.
146. While studies of state legislatures' reform and/or repeal of criminal disenfranchisement laws do not exist, it appears that as many as 17 states that disenfranchised ex-offenders two decades ago have abandoned the practice. Compare CONGRESSIONAL RESEARCH SERVICE, DISFRANCHISEMENT OF CONVICTED FELONS (rev. ed. 1971) with information provided supra note 16. However, there has been substantially less rescission of laws that disenfranchise incarcerated and nonincarcerated offenders. Compare DISFRANCHISEMENT OF CONVICTED FELONS, supra, with information provided supra notes 14-15. For an estimate of the number of Americans who are disenfranchised as a result of their past or present status as criminal offenders, see supra note 17.
147. Nevertheless, I offer two particularly ambitious federal legislative strategies that Congress could pursue. First, Congress could amend the Voting Rights Act to guarantee the right to vote either to all ex-offenders fully released from the criminal justice system, or to all ex-offenders and all non-incarcerated offenders, or to all offenders including those who are incarcerated. This action would be similar to that In part, this litigation strategy is a belated response to the intentionally racist use of criminal disenfranchisement throughout the South a century ago. In practical terms, it is a plan that relies on the fact that criminal disenfranchisement laws have a disproportionate impact on minority offenders. But the goal of this strategy, as stated at the outset of this Note, is not to make disenfranchisement laws "race neutral" or even primarily to reverse the disenfranchisement of nonwhite offenders. Rather, the goal is to harness the power of the Voting Rights Act's results test to attack criminal disenfranchisement laws where they are most vulnerable. If construed properly, the Act could go a long way toward abolishing criminal disenfranchisement and restoring the right to vote to a class of millions of powerless citizens.
One of these citizens, an inmate in a New York state prison, recently wrote a letter to New York City's Daily News explaining why he and 300 other prisoners are seeking the right to vote:
We believe that the law that takes away a prisoner's right to vote has a crippling effect on so-called minority communities' attempts at political empowerment ....
So-called minorities are more likely than whites to be incarcerated when convicted of the same crimes .... Allowing prisoners to vote would be a plus for black and Hispanic ambitions-and maybe that is why it is not allowed. Moreover, it has rehabilitative attributes, as it gives the prisoner a sense of belonging, instead of confirming isolationist feelings towards society. We believe the [New York] Legislature's decision to deny the incarcerated the right to vote ... is unfair and constitutionally invalid. Given the findings of racial discrimination inherent in the criminal justice mechanism at the accusatory, trial, and punishment phases, to continue to deny prisoners the right to vote perpetuates racial oppression and exploitation. [Vol. 103: 537
